
Interpretation and Implementation Notice for DTA between Mainland China and Hong Kong

17 May 2007

Summary

On April 4, 2007, the PRC State Administration of Taxation released a notice ("the Notice") to provide interpretation and implementation guidelines (for China) about the New Arrangement for Avoidance of Double Taxation ("New Arrangement") between Mainland China and the Hong Kong Special Administrative Region ("HKSAR"). Among the various provisions, the important impacts on HKSAR frequent travelers are discussed below. 

Update

The New Arrangement takes effect from January 1, 2007 and changes the basis period for counting the number of days of presence in determining whether an HKSAR frequent traveler would be subject to the PRC individual income tax ("IIT").

Under the previous Arrangement, if an HKSAR individual does not spend more than 183 days in China during a calendar year, he is paid by an employer who is a non-PRC resident and his remuneration cost is not charged back or borne by any PRC of permanent establishment, he would not be subject to IIT for that calendar year. Under the New Arrangement, an HKSAR individual on business trips to China can no longer rely on a "fresh start" after the end of each calendar year as the New Arrangement modifies the 183-day threshold from a calendar year to any 12-month period commencing or ending in the tax year concerned. 

The 12-month period will not claw back to the pre-2007 year.

If the commencement date and cessation date of the 12-month period fall into two tax years, the employment income derived in China during all the months within those two tax years shall be subject to IIT.

Article 8 of the Notice provides an example:

Where an HKSAR employee provided services in China in the months of February, April, November, December of 2007, and the months of March, April, May, October and December of 2008, and the total number of physical days in China between the months from November 2007 and October 2008 exceeded 183 days in aggregate; then this HKSAR employee shall be subject to IIT not only in respect of the remuneration for these months, but also for the other months in 2007 and 2008, i.e. February and April of 2007 and December of 2008.

Observations

HKSAR individuals will easily fall under the China tax net under the New Arrangement. We recommend that HKSAR individuals keep track of China days. The New Arrangement also re-emphasized the exchange of information by the HKSAR and Mainland China tax authorities. Therefore, procedures on proper tax compliance should be in place accordingly.
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