
Taxation of Employee Stock Options 

The Czech Ministry of Finance has issued a new Decree which clarifies the way Employee Stock Options are taxed. In addition, there was an amendment to the Czech Income Taxes Act (ITA), which became effective as of January 1, 2007. Although the amendment does not specifically deal with stock options, certain provisions of this amendment may affect how they are treated.

INTERPRETATION ISSUES
Previously, the ITA did not specifically address the taxation of stock option plans, and therefore, a lot of interpretation issues arise because general tax principles were used.

In general, if an employee receives stock options, he or she may be taxed at two points in time:

1. When the option was granted, and 

2. When the option was exercised. 

A NEW DECREE
As of January 1, 2007, Decree D-300 came into effect. This decree unifies the interpretation of the ITA provisions and, in respect of stock options, clarifies two points.

First, the Czech Ministry of Finance clarified that if the employee is granted with a stock option (i.e., where the stock option is provided to the employee for nil consideration at grant), the income realized by the employee should be taxed at the time when the option is actually exercised. This means that there is no taxation point at grant of the stock option even if the stock option were formally accepted by the employee.

Second, the taxable amount should be equal to the fair market value of the shares at exercise, less the exercise price paid by the employee.

This opinion is not legally binding. However, it is likely that the Financial Authorities will follow this opinion.

WITHHOLDING REQUIREMENTS
Income and social tax withholding are required only if the costs connected with the stock options are recharged to the local Czech entity employing the respective individuals (i.e., if these costs appear in the financial books of the Czech local entity). If the costs associated with the stock options are not recharged to the local Czech entity, the employee is obliged to report and remit taxes on the benefit received in connection with participation in the stock option plan in his or her annual personal income tax return.

TAX-DEDUCTIBLE COSTS
According to the amendment to the Czech Income Tax Act, if the participation in the stock option plan is covered by the internal regulations of the company, in collective bargaining agreements or in an employment agreement concluded with the respective employee, the company may be able to claim the costs in relation to the stock option as a corporate tax deduction provided that upon review of such documents, there is evidence of the actual incurrence of such costs. If the stock option plan is operated by the foreign related entity, it is necessary to have a recharge agreement in place in order to be able to support and prove the recharge to the Czech Financial Authorities. If the amount recharged is in compliance with transfer pricing rules and the recharge arrangement is properly structured, the entire recharged amount should be available as a corporate tax deduction for the Czech local entity.

The wording and potential interpretation of the new legislation is subject to on-going discussions and we will keep you informed of any further developments.

ACTIONS
Companies should:

· Review internal corporate regulations, collective bargaining agreements, and employment agreements to assure that the appropriate language to support a corporate tax deduction is documented. 

· Consider implementing a recharge arrangement. 

· Add a process in place to ensure timely withholding and reporting.
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