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A new bill has been enacted on December 30, 2006. We have selected and summarized the provisions of particular interest to companies with equity incentive plans in France.

QUALIFIED FREE SHARE PLANS

. A. Flexibility introduced to holding periods where there are restrictions on sale of shares 

At present, the Code requires a minimum vesting period of two years and a further restriction from sale of shares of two years for French qualifying free share plans.

Under the previous legislation, the only exception to this minimum vesting and holding period is death. Under the new bill, invalidity or disability has been added as an exception to these holding periods.

Where the vesting period is at least 4 years, the sale restriction is no longer legally required. However, the shares have to continue to be held for at least 2 years from the date the shares are delivered to the employees to benefit from the favorable treatment below:

· The free shares will be exempt from French social security charges for both employees and employers;

· The benefit realized at vesting will be taxed at a flat income tax rate of 41%;

· The timing of taxation is deferred until the date of sale; and

· The capital gain realized at sale will be subject to tax at a flat rate of 27%. 

Specific tax-neutral transactions applicable for stock options have been extended to free share plans. For example, the commencement date for the minimum vesting and holding period remains the original date of award for any exchange of shares as a result of a merger, spin-off or public offer if such an event took place during the vesting or holding period assuming that the transaction meets the requirements of the French tax code.

B. B. Capital gains can be offset by corresponding capital losses realized between vesting and sale of shares 

Capital losses, realized on sale of free shares when the sale price of the shares is lower than the fair market value of the shares on the date of vesting, can now be set-off against the fair market value of the shares on the date of vesting.

C. C. Bridge to PEE 

Employees can place up to €2,300 (approximately US$2,990) of vested shares received further to a French qualified plan, into the Company Savings Scheme (Plan d’Epargne d’Entreprise – PEE), if the qualified plan is a collective all-employee plan. It is presently unclear as to how and when this limit applies. These shares cannot be disposed of for at least 5 years. In addition, the company would still need to:

· Reconsider their all employees incentives profit sharing plan in order to negotiate the amendment to the PEE with the unions to allow for vested free shares to be added,

· Adapt the PEE agreement to communicate that free shares are provided on a discretionary basis,

· Create a separate account in the PEE for the vested free shares to be deposited, and

· Submit the amended PEE to the French tax authorities. 

Where vested shares are placed in a PEE, the entire gain realized by the employee is exempt from both employer and employee social charges and income tax. It will be subject to social surtaxes of 11% only upon withdrawal of proceeds from the PEE plan.

In addition, the previous legislation with respect to the payment of the stock option exercise price using funds from a PEE continues to apply. Under the bill enacted on May 15, 2001, if an employee uses his or her Company Savings Scheme (PEE) to pay the exercise price of his or her stock options, he employee is required to place the corresponding shares into his or her PEE and respect the corresponding holding period.

UNFRIENDLY CORPORATE GOVERNANCE RULES ON STOCK OPTIONS
Company officers are forbidden or restricted from exercising stock options or selling corresponding shares until cessation of duties as a company officer. The same rule applies for the grant of free shares to company officers. Presently, it is still unclear if the rules above apply to officers of the French entity or the company issuing the shares.

These restrictions are to be published in annual shareholder reports submitted by the board of directors or the management, in accordance with Article L225-102 of the French tax code. At present, there are no guidelines on what restrictions have to be published and if any violations have to be reported.

CORPORATE TAX DEDUCTION: QUALIFIED FREE SHARE AND OPTION PLANS
The French code provisions applicable to corporate tax deductions have been extended to include qualified free share plans, as well as, qualified stock option plans. Consequently the actual costs incurred by granting company to acquire shares to satisfy awards, are in principle deductible.

In addition, a corporate tax deduction is allowed from January 1, 2006 onwards, for awards over newly issued shares where the plan is offered to all employees. However, it is still necessary to have a recharge of the costs and the non-French entity must meet certain specific conditions in order to claim a corporate tax deduction in France.

PROFIT SHARING PLANS
A good portion of the bill provisions address mandatory and voluntary collective profit sharing plans (“Participation” and “Interessement”) which are common with French companies. For companies with 50 or more employees in France, it is mandatory to have “Participation”, a collective profit sharing plan, which upon agreement with the union or employee representatives, enable an employee to receive a tax-favorable deferred profit sharing premium payment in 5 years’ time. Companies may, however, choose to implement a voluntary profit sharing plan (Intéressement) instead, after negotiations with the union. These plans typically last for 3 years.

Particularly, more flexibility is introduced with respect to:

· Profit sharing formulas and scope of plans;

· Payment of supplement profit sharing gains delivered through the existing formulas;

· Introduction of a voluntary pre-approval mechanism to obtain security in terms of social security and income tax exemption. 

It is possible to deliver up to €23,301 (approximately US$30,300) (mandatory profit sharing) annually to individuals exempt of employer and employee social security, and income tax. The profit sharing payments are subject only to the social surtaxes of 8%.

EMPLOYEE BUY-OUTS
Companies established by employees to acquire shares of the employer company will benefit from tax credits and the capital contribution is deemed a tax neutral operation (i.e. the capital contribution will not be subject to tax in France) if certain conditions are met.

ACTION
Companies should:

· Consider setting up a recharge arrangement for all employee plans;

· Consider setting up a French sub-plan to take advantage of the favorable tax treatment if your company is planning to provide restricted stock, restricted stock units, performance stock or other free shares to your French employees;

· Consider structuring tax-efficient profit sharing plans in France;

· Include the considerations mentioned above in any outstanding negotiations with unions; and

· Revise employee communications to incorporate the new rules.
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