
Recent developments in France

Recent legislative provisions issued by the French tax authority amending those relating to Free Share Plans in France for non-French based companies herald important implications for non-French parent companies offering shares to French employees.  In particular, companies should be aware of the following:

· Shares cannot be transferred to the beneficiary until the vesting period has expired – the vesting period cannot be less than two years;

· It is now acceptable for the granting company to require a symbolic payment for the shares in those situations where home country legislation prevents the parent from issuing “free” shares;

· Blackout windows for the sale of shares remain applicable except where the granting company provides similar blackout periods with equivalent guarantees according to legislation in the home country; 

· The taxable benefit realised at vesting, but not taxed until the date of sale, corresponds to the fair market value of the shares on the vesting date, less any symbolic payment that may eventually be paid.  The taxable benefit amount is determined based on the opening price reported on the Paris stock exchange for French publicly traded company shares.  If the shares are only traded on a foreign stock exchange, the exchange rate on the date of vesting should be applied to the opening price reported on the foreign stock exchange;

· Any capital gain realised from the difference between the benefit at vesting and the sales price can benefit from long-term capital gains relief; and

· Companies not complying with the reporting requirements (see below) will be liable for both the employee’s and employer’s social security contributions.

These new provisions mean that non French-based companies can now structure tax-efficient alternatives to stock options in France.  Companies planning to provide restricted stock, restricted stock units, performance stock or other free shares to their French employees should consider potential revisions to the terms of their employee share plan in order to take advantage of the tax favourable regime.  In particular, amendments or sub-plans should be used to effect changes in their equity plans to address provisions in the French legislation that differ substantially from that in the home country.

Under the original legislation issued in May 2005, qualified employee free share plans could give rise to a number of issues such as exemption from French social security charges, application of a flat income tax rate of 41% on the benefit realised at vesting, application of a flat tax rate of 27% on the capital gain realised at sale as well as the requirement to respect a minimum vesting period of 2 years and minimum holding period (after vesting) of at least 2 years.

The November 2006 regulations supplement the May 2005 provisions and continue to provide that grants made by non-French companies may still qualify for favourable treatment in France.  In addition to the implications highlighted above, companies should also be aware that the first reporting deadline is still undecided even though the vesting period for the first batch of qualified free shares issued from 1 January, 2005 will occur on 1 January, 2007.  What is known, however, is that the granting company will need to submit a list of the beneficiaries of the shares that vest in the previous year, the number of shares vested and the value of the shares to the social security administration.

Profit Sharing Plans and Employee Share Plans

Other imminent changes relate to a draft bill recently presented to the French National Assembly and the Senate which will have important implications for both employee share plans and profit sharing plans.  Expected to be adopted into law very soon, the draft bill arguably allows for more flexibility in relation to profit sharing plans and effectively introduces a “statute of limitation” for the time the French social security administration have to reassess the taxes due on mandatory and voluntary collective profit sharing plans.  Companies should also consider reviewing their equity share plans in order to take advantage of the favourable tax treatment which resulting from compliance with the proposed two year share sale restriction requirement.

At present both collective profit sharing plans (which are mandated for French companies with more than 50 employees) and voluntary profit sharing plans may be subject to tax reassessment by the French social security administration at any time as of the date the plans were set up and agreed with the unions.  This has led to significant fines being levied on several companies who were found to be non-compliant in either the original formulation or set-up of the plans some time after the fact.  The proposed bill sees a window of one month in which the French social security administration must act, once the profit sharing plans are communicated to them within 15 days of agreement with the unions.  The effect of this new amendment is to limit any future exposure a company might have for the French social security administration to disagree with the arrangement and reassess for further taxes.

Other provisions proposed include increasing the scope of plans to groups of companies or industry-wide (upon prior negotiation with the unions); payment of supplement profit sharing gains delivered through the existing formulas; and the introduction of a voluntary pre-approval mechanism to obtain security in terms of social security and income tax exemption.

It will also be possible to give up to €23,301 annually to individuals exempt of employer and employee social security and income tax.  Moreover, the profit sharing payments are subject only to the social surtaxes of 8%.

Qualified free share plans and company Savings Schemes

As to qualified free share plans, at the moment there is a minimum vesting period of two years as well as a sale restriction of a further two years.  Under the proposed regime this sale restriction is no longer required by law as long as the vesting period is at least four years.  To benefit from favourable tax treatment, however, it will still be necessary to have the two year share sale restriction.

Passing of the new bill would also allow employees to place vested free shares received from a French qualified plan into the company Savings Scheme provided certain requirements are complied with (e.g. amendments to the Savings Scheme are negotiated with the union, the free share plan is available to all employees collectively).

Under the new bill, the maximum amount that can be transferred to a Savings Scheme annually is €2,300.  These shares cannot be disposed of before a minimum of five years.  In that case, the entire gain realised by the employee is exempt from both employer and employee social charges and income tax (including the value of the shares at vesting).  Only when the proceeds are withdrawn from the scheme will it be subject to the social surtaxes of 11%.

With regard to corporate tax deductions, the applicable French code provisions have been extended to include qualified free share plans as well as stock option plans.  The effect of this is that the actual costs incurred by the granting company to acquire shares to satisfy awards are deductible with effect from 1 January 2006 onwards for awards over newly subscribed shares where the plan is available to all employees collectively.
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