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Summary

The Inland Revenue Department ("IRD") issued revised Departmental Interpretation and Practice Notes ("DIPN") No. 10 on June 27, 2007 which brings the note issued in 1987 up-to-date. In this revision, the IRD does not seek to introduce a new approach in determining the source of employment. It still holds the view that the three main factors introduced previously are the major factors in determining source of employment. This revision intends to set out clearer terms for determining the source of employment. It also includes several examples to better illustrate the Department's viewpoint.

Update

Background 

Time apportionment allows an employee with "non-Hong Kong employment" to be taxed on income attributable to services in Hong Kong only. This is calculated by taking the total income and reducing it pro-rata by the number of overseas days (work days and a proportion of vacation days) in the tax year.

The "Three-factor Test" 

It is not explicitly stated in the Inland Revenue Ordinance what constitutes non-Hong Kong employment. However, in the past, it was generally the IRD's practice to accept that a non-Hong Kong employment exists if the following three factors are present:

• The contract of employment was negotiated and entered into, and is enforceable outside Hong Kong;

• The employer is resident outside Hong Kong; and

• The employee's remuneration is paid outside Hong Kong. 

In the past, the IRD has regarded the third condition above as being less important than the first two conditions. Where the IRD has been satisfied that an overseas contract with a non-Hong Kong resident employer exists, this has, generally, outweighed the payment of remuneration taking place in Hong Kong. 

The IRD recognizes that the simplicity of these three main conditions could enable a non-Hong Kong employment to be created in form where, in substance, the employment is a Hong Kong employment. The IRD, therefore, has the right to review the "totality of facts" of the case if it deems this to be necessary or appropriate.

Revised DIPN 10 

In the revised DIPN 10, the IRD emphasized that the above three factors will remain as major factors in determining the source of employment. In addition, they will also review the "totality of facts" approach which may include but not limited to the following:

• Whether the employment contract supports the locality of employment to be offshore. If no employment contract exists, the IRD would require a document from the employer certifying the terms of appointment, the effective date of the appointment, etc. to be signed by both parties;

• Whether the employer carries on a business in Hong Kong;

• Where the employee's immediate supervisor is based and what is the location of the person who conducts appraisals and determines remuneration for the employee;

• Where the employee's immediate subordinates are based; and

• Who is indicated as the employer on other declarations made by or for the employee in Hong Kong. The IRD has pointed to declaration forms submitted to other government bureaus (including the Immigration Department and Securities & Futures Commission) as evidence that the individual is employed by the Hong Kong entity (which coincides with the decision in the Board of Review case No. 35/05).
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