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The Swedish Government has issued a proposal to abolish the Swedish rules on exit taxation.

BACKGROUND
In Sweden, stock options are taxed at exercise or when the stock options are transferred. There are special rules for cross-border personnel such that vested stock options held by an individual who moves to Sweden are not taxed in Sweden. Stock options held at departure from Sweden are taxed on the day of departure as an exit tax as if they were exercised on that date.

The Swedish exit taxation has been criticized, especially for being contrary to the rules regarding free movement within the European Union. The Swedish Tax Agency had issued a statement in 2005 in which they acknowledged that the exit tax rule cannot be upheld when an option holder moves from Sweden to another country in the EU.

PROPOSED NEW RULES
The Swedish government has recently issued a first draft on the taxation of stock options in cross-border situations. Comments regarding the draft can be submitted to the Government before March 16, 2007. The new rules are planned to be in force effective July 1, 2007. The final guidance from the Government regarding the new rules will most likely be issued in April or May of this year. In summary, the proposed rules on taxation of stock options in cross-border situations are as follows:

· An individual who holds exercisable stock options when departing Sweden will not be subject to tax at departure. Stock options will instead be taxed at exercise. 

· Sweden will follow the OECD model to determine the sourcing of stock option income based on the period in Sweden between grant and vesting. 

· Cases of double taxation have to be solved through application of a tax treaty. 

· The obligation to report and withhold on stock option benefits lies with the company where the employee worked when the stock options were granted. 

· The payment of social security taxes will be governed by already existing Swedish rules. Therefore, companies will continue to be responsible for withholding social security taxes on stock option benefits. Companies will not be required to withhold social security taxes in the case where an employee has stock options that were granted and vested prior to entering Sweden. 

Therefore, if an employee holds stock options prior to entering Sweden and exercises such stock options in Sweden, the spread at exercise subject to Swedish taxation will be sourced based on the period in Sweden between grant and vesting. However, the Swedish employer is required to withhold the income tax on the full spread at exercise, unless as otherwise stated in a treaty or a ruling. The income tax withheld on the full spread at exercise must be withheld from the employee’s pay for that month. Where the pay is inadequate for the income taxes, the rest of the income taxes owed can be paid by the employee prior to February 12 of the year following exercise (to avoid any interest penalties).

It is not clear from the draft if the new rules will apply only to stock options granted after the new legislation is set into force or to stock options previously granted as well.

It is our understanding that the proposed regulations will only apply to incentives that are considered stock options in Sweden. However, it is not clear what type of equity compensation qualifies as a stock option under Swedish law and therefore, it is unclear as to whether the proposed rules regarding exit taxation will also apply to other equity compensation (e.g., restricted stock, restricted stock units, stock appreciation rights, etc.). In addition, this is a first draft of the proposed legislation; the draft is expected to be refined in April or May this year.

We will keep you posted when we receive any further guidance.

ACTION
Companies should:

· Prepare to change internal procedures to discontinue tax withholding for exit taxation when the new rules are issued; and

· Continue to monitor the position of the Tax Agency for other equity incentives (e.g. restricted stock, restricted stock units, stock appreciation rights, etc.) and should consider seeking professional assistance at the time of departure if they have employees with such equity incentives.
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