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Summary

With effect from June 1, 2007, a cash payment of the mandatory portion of a termination benefit is no longer permissible if the insured person is leaving Switzerland for an EU/EFTA country (except Bulgaria, Romania and Liechtenstein), provided that he or she will be compulsorily insured for old-age, disability and survivor's benefits in the other EU/EFTA country. Please note that the "over mandatory" portion of the termination benefit is not affected by this limitation; neither is the accrued amount of a recognized individual pension plan (pillar 3a). 

 Update

Who is covered and what are the conditions of the restriction?

The restriction on the cash payment applies to all nationalities leaving Switzerland and relocating in an EU/EFTA country (except Bulgaria, Romania and Liechtenstein).

The restriction applies if the following conditions are cumulatively fulfilled:

· An individual (irrespective of his/her nationality) leaves Switzerland after June 1, 2007; 

· Domiciliation in an EU/EFTA country (except Bulgaria, Romania and Liechtenstein); 

· The withdrawal of the termination benefit concerns the mandatory part of the occupational benefit scheme;

· The person is liable to mandatory state insurance for old-age, disability and survivor's benefits insurance according to the respective EU/EFTA country's social security laws. 

If one of the above criteria is not satisfied, the entire termination benefit can still be cashed upon departure to an EU/EFTA country. 

What happens to the restricted portion of the termination benefit? 

The restricted portion of the termination benefit has to be deposited in a termination benefit account or a termination benefit policy. The termination benefit will, in such cases, be blocked until normal retirement age (or, in case of early withdrawal, five years before ordinary retirement). A transfer to a foreign occupational benefit scheme is not permissible. 

Self-employment 

The following rules apply for individuals who are leaving the occupational benefit scheme and claim a withdrawal of the termination benefit because of self-employment: If the insured person is leaving Switzerland and will be self-employed in an EU or EFTA country (except Bulgaria, Romania and Liechtenstein), withdrawal of the mandatory part of the termination benefit will only apply if the individual will not be compulsorily insured for old-age, disability and survivor's benefits in the EU/EFTA country. 

How do you know whether there is a liability to mandatory state insurance in the EU/EFTA state? 

In order to determine if there is a requirement to contribute to a mandatory state insurance in a respective EU/EFTA state, you can send a duly completed application form to the BVG/LPP Guarantee Fund. The BVG/LPP Guarantee Fund serves as the liaison office in Switzerland and will clarify with the competent foreign authorities whether a liability to mandatory state schemes exists. 

When are cash payments and withdrawal of the mandatory or "over mandatory" part permissible? 

In the following examples, cash payments of the mandatory / "over mandatory" termination benefits are still permissible: 

With regard to the entire termination benefit (mandatory and over mandatory portions):

· § Five years before the ordinary retirement age according to BVG/LPP legislation; 

· When a person is leaving Switzerland to an EU or EFTA member state and is not mandatorily insured under a state insurance for old-age, disability and survivor's benefits insurance according to the respective EU/EFTA country's social security laws; 

· If the insured person is leaving for Bulgaria or Romania or a third country which is not an EU or EFTA member state; 

· In cases in which the termination benefit from the mandatory occupational benefit scheme amounts to less than an annual subscription; 

· If the insured person is leaving to an EU or EFTA member state in order to become self-employed, provided this person is not mandatorily insured under a state insurance for old-age, disability and survivor's benefits insurance according to the respective EU/EFTA country's social security laws. 

With regard to the over mandatory portion of the termination benefit:

· When a person is leaving Switzerland to an EU or EFTA member state (except Bulgaria, Romania and Liechtenstein) and is mandatorily insured under a state insurance for old-age, disability and survivor's benefits insurance according to the respective EU/EFTA country's social security laws. 

Liechtenstein 

As a result of a supplementary treaty between Switzerland and Liechtenstein, withdrawal of the termination benefit is not permitted in cases where the person leaves Switzerland and immigrates to Liechtenstein. Moreover, if the person takes up employment with an employer domiciled in Liechtenstein, then the termination benefit needs to be transferred directly to the new applicable occupational benefit scheme of the employer in Liechtenstein. If no employment is foreseen and (early) retirement age is not yet reached, the termination benefit has to be transferred to a termination benefit account or a termination benefit policy. 

Romania and Bulgaria 

On January 1, 2007, Bulgaria and Romania joined the European Union. Hence, as from this date the social security status of employees and their families who move within the European Economic Area to live and work is governed by EU social security regulations. 

The agreement between Switzerland and the EU on the free movement of persons will not be automatically extended to these two new EU member countries. Although negotiations are planned, the entry into force of the extension of the agreement to Bulgaria and Romania is not expected prior to fall 2008. 

Under the prevailing circumstances, EU regulations will – for the time being – not apply between Switzerland and these two countries until an extension of the aforementioned agreement enters into force. Therefore, the restriction of a cash payment of the mandatory portion of the termination benefit when leaving Switzerland, to take residency in Romania and Bulgaria, is not applicable. 

Moreover, please note that currently no other social security treaty applies between Switzerland and Bulgaria (where a treaty was signed, however is not yet in force) or between Switzerland and Romania. 

Full freedom of movement for nationals from EU-17 and EFTA states as from June 1, 2007

In principle

June 1, 2007 marks an important date in the gradual opening of the employment market within Switzerland and the EU by virtue of the agreement of the freedom of movement of persons. 

Abolition of quotas

For nationals from the so-called 15 old EU countries (Austria, Belgium, Denmark, Finland, France, Greece, Germany, Ireland, Italy, Luxemburg, the Netherlands, Portugal, Spain, Sweden, and the United Kingdom) as well as from Cyprus and Malta (together EU-17) and the EFTA countries (Iceland, Liechtenstein and Norway), full freedom of movement is granted. 

As from June 1, 2007 nationals from the above-mentioned countries no longer underlie any quotas, and their freedom of movement is guaranteed. Therefore, these persons do not need to apply in advance for a work permit in Switzerland. Once a person agrees to an employment contract, he or she will automatically be entitled to a residence permit and therefore have the right to carry out professional activities in Switzerland. Before starting working in Switzerland the employed person will need to register with the local authorities in order to receive the appropriate residence permit (L-EG/EFTA-Permit, B-EG/EFTA-Permit). 

The previous reporting procedure will continue to apply if employment in Switzerland does not exceed three months or 90 days during a calendar year. This will apply for secondment employees, service providers as well as for persons beginning to work periodically in Switzerland.

Nationals from the so-called EU-17 and EFTA countries who will reside and work as self-employed professionals will need to file a special application with the authorities and be able to prove their self-employment in order to obtain a 5-year residence permit. 

The EU-8 nationals and nationals from Bulgaria and Romania 

For nationals from the so-called EU-8 countries (Czech Republic, Estonia, Hungary, Latvia, Lithuania, Poland, Slovakia, and Slovenia) the provisions mentioned above are not applicable. These nationals have to apply for a work permit in Switzerland in advance. In addition their employment underlies specific quotas until April 30, 2011. 

Self-employed persons from the EU-8 countries have to file a special application with the authorities and prove their self-employment. 

For Bulgarian and Romanian nationals, the agreement between Switzerland and the EU on the free movement of persons will not be automatically extended. Therefore, as long as the extension of the agreement to these two EU countries does not take place, Bulgarian and Romanian nationals will be treated like non EU/EFTA nationals.

Cross-border commuter / border zones within Switzerland 

As from June 1, 2007, the quotas for nationals from the so-called EU-17 and the EFTA countries as well as the border zones no longer apply. Consequently, cross-border commuters will be able to carry out their activities anywhere in Switzerland. The cross-border commuters will however be obliged to notify not only any change of residence abroad, but also the change of employer in Switzerland and the potential weekly commuter abode in Switzerland. 

For nationals from the so-called EU-8 countries these provisions are not applicable. These cross-border commuters will still require a special permit and the border zones remain applicable. 

For the two new EU countries Romania and Bulgaria special third country regulations are applicable. 

Recommended action 

We strongly recommend reviewing cases where an employee is definitely leaving Switzerland in order to analyze the situation and work out the best option. In particular, it will be necessary to verify whether or not the person in question will be compulsorily insured for old-age, disability and survivor's benefits in the other EU/EFTA country. 

Moreover, we strongly recommend reviewing assignment situations in and to Bulgaria and Romania as well as checking potential planning opportunities due to multi-state activities to ensure that:

· Social security charges are kept to a minimum, 

· Compliance requirements are met and that 

· Sufficient insurance coverage is provided. 

With respect to permit questions, we recommend checking the nationality of the new hires in advance in order to determine whether or not the employer has to file an application for a permit. 

Further, it should be kept in mind that for the time being at least not all EU-nationals will be treated equally.

	22/08/2007 15:01 (2K)

[Document5]
	
	


	22/08/2007 15:01 (2K)

[Document5]
	
	


	22/08/2007 15:01 (2K)

[Document5]
	2
	



